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Digests of Recent Opinions 





CREDITORS RIGHTS—EXECU- 
TION—The burden is on the 
judgment creditor who has 
levied on a bank account to 
prove that moneys levied upon 
are the property of the judg- 
ment debtor and therefore ap- 
plicable to satisfaction of the 
judgment. 

CREDITORS RIGHTS—B AN K 
ACCOUNT S—A judgment 
creditor of one of two persons 
named in a joint bank ac- 
count, who levies on the ac- 
count, secures a right only to 
such part thereof as is the 
sole and separate property of 
the judgment debtor. 

—\Where a depositor opens a 
joint bank account with an- 
other payable to either or sur- 
vivor, merely for convenience 
and without intent to make an 
immediately effective g i f t, 
there is no gift in praesenti 
and no right or title in the 
other. 


Digested from an opinion by 
Eastwood, S.J.A.D. rendered Dec. 


1953. Appellate Div. Esposito 






















Palovick. For appellant—Vir- 
ci) J. Lanni. For sponde nts— 
David Schneiderman 

Plaintiff appeals from an 
order holding that certain 
moneys in a joint bank account 
in the names of Micha el Palo- 

k or Stella Palovick wer it 

property of defendant Stella 
-yacating the levy thereto- 
made on the id account 
.intiff had recovered a judg- 
ment against defendants Mich- 
and Stella Palovick in 1938. 
Subsequently Michael was dis- 
rged in bankruptcy. Plaintiff 
reafter levied on the account 
involved and obt od an 

to show cause Vv the 

nies should not be turned 


* to the ete At the hear- 
ing on the rule, affidavits were 














fled by Michael, Stella and the 
Bank to the effect that tl 
moneys in the account repre- 
ted earnings by Mic] hat 
no part of it was contributed 


Stella, that Stella had no in- 
> of any kind, and that the 
int was opened in the joint 

names as a convenience 








vithdrawal of funds. P 
fered no proof on these mat- 
Plaintiff argues that Michael 


third party claimant seek- 

‘ng relief from the levy must in- 

tute a plenary action, that as 

nst a creditor it is 
il who made 

and that an execu 

takes free of equities 





the deposits, 
tion creditor 
and secret 





Held: In considering claims 
made against a joint bank ac- 
*ount during the lifetime of both 
dint tenants, the decisive ques- 
is as to how the fund came 
existence and whether the 
“vs were deposited by one 
Y both of the joint tenants. 
re the proofs establish that 
2 depositor opened a joint bank 
account with another payable to 
‘ther or survivor, merely for 
*onvenience of withdrawals and 
ithout intent to make an im- 











\ 


ately effective gift, by re- 
full ownership and ab- 
Gominion over the ac- 
there is no gift in prae- 
The mere opening of such 
22 account does not establish 
22 intent to make a gift in prae- 
i and does not create a con- 
2 presumption of a joint 
ney. 
the present case there were 
undisclosed equitable or 
et liens. The account was in 
names of both Michael and 
a and Michael’s interest was 
‘an undisclosed interest. The 





mnt 
Jul 


tent 








presumption of a gift in prae- 
senti was merely a rebuttable 
presumption and = the un- 
controverted proofs here, it was 
convincingly established that 
Stella had no right or title to the 
moneys or any part thereof. 
The burden rests on plaintiff 
to prove that the moneys in the 
account are the individual prop- 
erty of the judgment debtor, 
and therefore applicable to the 
Satisfaction of the judgment. 
Plaintiff did not sustain this 
—- 

Affirmed. 


Florida Bar Tries Fee 
Card Experiment 


‘'he Public Rel 


tee of the Florida Bar, under the 


chairmanship of Donald K. Car- 
of 


been 
most 
the coun- 


has 
the 


Jacksonville, 
one of 
in 


roll 


on 








oram 


orous $ progran 1S 
try. 

tatinc 

Its latest 


pa mphiet 


been a 
aimed in part 
at laymen but also emphasi zing 
the important role of every prac- 
ticing lawyer in improving the 
c relations of the bar 
of three pamphlets re- 
distributed to Florida 
\ was “You and 
l ient” , suggesting what individ- 
lawyers can do to promote 
cordial relatio ns with clients 
Alc ong with the pam phi went a 
white, atractively-engrav- 
card suitable for framing 
and for either r desk dis- 
play—carry message: 
“TO ALL MY CLIEN 
“T invite y i 


with me 


project has 


series, 





antic 
cently 




















ving 


ry 


ss frank- 





ng my services 





’ fees. The 
legal service is based on a 
friendly, mutual understanding 
between lawyer and client.” 
With the card and the pamph- 
lets went a letter signed by Pres- 
Horner C. Fisher of the 
Bar which explained: 
are enc card is- 
by the Relations 
Committee, headed 
Clients’, suitable 
and hanging in a lawyer’s office 
or baa room. The language 
on ard is patterned after 
that on a large placque designed 
displa 1y in do offices by 
American 








h 
losing a 
Public 

‘To 


for 


a 
“We 
sued 
All 
framing 





the 


for ctors’ 
the 
tion 
our 
veys have 
greatest 

relations 
standing 
fees and 


Medical 
(which has consented 
borrowing the idea). Sur- 
shown that one of 
causes of poor 
has been misunder- 
concerning lawy 
services, with the law- 


tions regard- | 


ations Commit- 


| tive items on the 
| be the bill for 


Your | 


My | 


=< To The Bar 





The Supreme Court de- 
Sires to call to the attention 
of the Bar, particularly 
those engaged in Chancery 
and foreclosure practice, 
that Rule 4:4 -5(b) and Civil 
Procedure Form 2, “Notice 
to Absent Defendants”, do 
not requi the complete 
caption to ‘be set out in the 


is published. 
of caption as 
ient: 


notice when it 
A short form 
follows is suffic 


SUPERIOR COURT OF NEW 














JERSEY CHANCERY DIVI- 
SION, — COUNTY 
Case No. 

The printing of the com- 
plete caption serves no use- 
ful purp since the infor- 
mation tained therein is 
incorpor in the notice 
itself it adds unneces- 
sarily to the cost of publica- 


tion. 


Appellate Rights of the Income 
Tax Payer 


By Samuel S. Starr* 

The taxpayer having exhaust- 
ed all of his departmental ap- 
peals, without being able to set- 
tle his income tax difficulties, 
now receives the statutory notice 
of deficiency, known as the 90 
day letter. 

This 90 day letter is exactly 
what the term denotes. The tax- 
payer has 90 days from the date 
of mailing within which to take 
the next legal step i.e., the fil- 
ing of petition to the Tax Court 
of the United States, and 90 
days means precisely that. A 


petition filed on the 91st day | 


will, 
And you can be sure that such 
a motion will be made. There is 
no such thing as an extension 


upon motion, be dismissed. | 


of time, beyond the 90th day, | 
for the filing of the petition. It| 


is due in Washington at the of- 


Big Push On To Marshal Support F For Judicial- 
Congressional Salary Bill 


reconvenes in 
the first legisla- 
calendar will 
ll f reneral increase 
in salaries federal judges and 
members of Congress. The pend- 
ing bill pr . $10,000 a year 


increas 





January, one of 








An intensive rt to acquaint 















the country the merits of 
the bill wa ned at a recent 
meeting ashington attend- 
ed by 1 proponents. 
Bernard G. Segal, chancello1 
of the Philadelphia Bar Associa- 
sian is I the special 
| federal ) on created by 
Congress t idy the proposal. 
|Public hearings were held in 
Washington De 15, 16 and 17 
at which both pri yponents and 
opponent: he salary bill were 
invited to present their views. 
The law creating the 18-mem- 
ber federal commi ssion requires 
that its re} submitted by 
January 15, poh that within six- 
ty legislative days thereafter 


Associa- | 
to} 


the | 
public | 
| bill 
ers’ | 


yer often loath to bring up the| 


subject of fee prior to the rendi- 
tion of service, 
also hesitant to broach the 
ject.” 

Along with 
pamphlets (“Meet Your Lawyer” 
and “So You're Going to be a 
Witness”), went carefully-con- 


and the client | 
sub- | 
| Mitchell said surveys 
these and the other 


sidered and helpful suggestions | 


to local 
how they could go about getting 
the widest possible distribution 


bar associations as to! 


of the pamphlets directed to lay- | 


men 
by banks, utilities, court clerks 
and the like. 


through regular mailings | 


nsider the sub- 
legislation fixing 


Congress shall 
ject and enact 
judicial and Con 
aries. 

Reporting on the re 
Washington planning session, 
Chairman Morris B. Mitchell of 
the ABA C ittee on Judicial 
Selection, and Compen- 
sation declar fate of the 
rests upon 1e extent to 
which “gra roots” support is 
indicated. Dozens of newspaper 
editorials been written 
urging the neces ity for the sal- 
ary increases to act the best 
men to government service, but 
showed 





51 
ne 





th 


most Congre 
decided how 
the bill. He added: 

“If ‘grass ts’ support is suf- 
ficiently indicated, the political 
reluctance of Senators and Re- 
presentatives to vote for such 


they 





roo 


salary increases will be over- 
come. The furnishing of evi- 
dence of this grass roots sup- 


of the American 
. It seems to 


port is the task 
Bar Association 


gressional sal-; 


sults of the ' 


me this is the greatest challenge 
—and the greatest opportunity 
—which has confronted the ABA 
since its campaign in the early 
30’s to defeat the court packing 
plan”. 

The Segal Commission, work- 
ing against time, has 
the Hoover Commission 
force” technigue to utilize the 
services of its labor, farm, 
ness and professional members 
in assembling its necessary data. 
Staff personnel drafted to 
the commission include: C 
S. Rhyne of Washington, 
counsel; James L. Miller of In- 
dianapolis, member of the staff 
of the U. S. Senate Judiciary 
Committee, as executive 


gener 


| ficiency” 


adopted , 
‘task ! 


busi- | 


aid | 
Char] we} 


fice of the Clerk of the Tax 
Court, no later. The only excep- 
tion is the 150 day period grant- 
ed to a taxpayer where the let- 
ter is addressed to him outside 
the confines of the United 
States. This deficiency notice is 
your entre to the Tax Court. 
Without it, the Court has no 
jurisdiction to accept an appeal 

t is at this juncture, however, 
that an extremely important de- 
cision must be made. You must 
make a choice of forum. You are 
ata cross-roads with a right and 
left hand fork in the road. One 
leads to the Tax Court, and the 
other to the U.S. District Court 
or the Court of Claims. Once 
having made an election, it is 
irrevocable, and you must pro- 
ceed on the road selected. 

Briefly stated, you should as- 
sociate the Tax Court with “de- 
cases and the Federal 
or District Court and Court of 
Claims with “refund” cases. 

If you elect to file your peti- 
tion with the Tax Court, it will 
take exclusive jurisdiction. The 
Tax Court is completely inde- 
pendent of the Treasury Depart- 
ment, and takes jurisdiction over 
appeals of proposed deficiencies 
of income, excess profits, estate 
and gift taxes. It has no juris- 
diction over rejected claims for 
refund. 

After, 
tion has been filed 


but not before, a peti- 
with the Tax 


Court the proposed deficiency 
may be paid in order to stop the 
running of interest. The Court 


1} will still retain jurisdiction and 


direc- | 


tor; William R. Foley and Char- | 


les J. Zinn, of the House Judic- | 
lary a staff, as com- 
mission aides. 


Attorney Exam Dates 
Changed 


The January Attorney’s Exam- 
ination will be held on Monday 
and Tuesday, January 25th and 
26th, instead of January 26 and 





| cial 


27 as previously announced. The | 
examination will be given on the 


25th and 26th at the War Mem- 
orial Building in Trenton. 


Income Tax Forms 
All requests for large quanti- 
ties of income tax forms or re- 
lated forms should be made to 
the main office of the Internal 
Revenue Service, Room B 26 and 
B 92 in the Post Office Building, 





Newark. THe District Director of | 


Internal Revenue requests that 
all legal and accounting firms 
requiring supplies of forms make 


their request to the office desig- | 


nated and thus avoid undue de- 
mands on the local field offices 
of the Internal Revenue Service. 

Small quantities may be re- 
quested by mail. Large quanti- 
ties should be requested in per- 
son. 





RAE RBBB RA BRR RBRRREARES 
THE NEW JERSEY LAW JOURNAL EXTENDS 
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TO THE BENC 


Season's Greetings : 


H AND BAR 





|} the Tax Court lies directly 


ler 





if it decides in the taxpayer’s 
favor, a refund will be made. 
If, however, the taxpayer 


to pay the deficien- 
the petition is filed, 
longer has any 

the matter. 
set some judi- 
im for refund 
have to be nied, 
then instituted in the 
Court or the Court 


should elec 
cy before 
the Tax 
jurisdiction ov 
Now, in order to 
a clai 


Court no 


er 





rel 
would 
oe suit 

S. Dis 
be Claims. 

The Tax Court 
Court where the 
go without having to pay in ad- 
vance before he submits his 
srievance. His credit is good— 
but only in the Tax Court. 

The effect of the filing of a 
petition with the Tax Court is to 
the assessment and collec- 
of the proposed deficiency 
until such time as the Court has 
rendered its decision. This is 
true in all xcept where 
the Commission of Internal 
Revenue has issued a jeopardy 
assessment. A jeopardy assess- 
ment least theoretically, 
used by the Bureau only where 
it believes that the taxpayer is 
absconding, concealing assets or 
otherwise placing the collection 








de 
Strict 


is the only 
taxpayer can 


stay 


tion 


cases e 


er 


is at 
is, a 


of the tax in jeopardy. The fil- 
ing of a petition in ‘the case 
of a jeopardy assessment does 


not operate to stay the collec- 
tion of the tax. 

An appeal from the decision of 
to 
the Circuit Court of Appeals. 

A suit in the U. S. District 


| Court or the Court of Claims has 


an entirely different basis. The 
first requisite is the proper filing 


| of a formal claim for refund for 


tax actually paid. 
This refund claim is actually 
the first, and a most important 


| step in such proposed litigation. 
| It must fully set forth the basis 





| (Continued on page 6, Col. 1) 


temarks delivered at the Mid-Year Meet- 
at the New Jersey State Bar Aesocia- 
ecember 4. 19% Part of the Panel 
‘ussion by the mmittee on Federal 
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DIGESTS OF RECENT OPINIONS . 





. TAXATION — WAREHOUSES — 
Personal property of a lessee 


of space in a public warehouse, | 


where no warehousing or bail- 

ment is involved, is not ex- 

empt from taxation under R. 

S. 54:4-3.20. 

—The exemption from personal 
property tax contained in R.S. 
54:4-3.20 applies only to goods 
stored in a public warehouse 
where the warehouseman has 
possession of the goods as 
bailee. 

BAILMENT—A bailment consists 
in the holding of a chattel by 
one under an obligation to re- 
turn it to another after some 
special purpose is accomplish- 
ed; there is no bailment unless 
possession and primary con- 
trol of the property is in the 
bailee. 

Digested from an opinion by 
Jacobs, J. rendered Dec. 23, 1953. 
Supreme Court. Jersey City v. 
Liggett & Myers. For appellant 
Leo Rosenblum (John B. Graf, 
atty). For respondent—William 
H. Osborne, Jr., (Pitney, Hardin 
& Ward, attys.). 

The issue here is whether per- 
sonal property of respondent 
located in space demised to re- 
spondent under a written lease 


% 


latest rate 
per annum 
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Mitchell 2-3650 
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from Lackawanna Warehdtse 
Company, Inc. was exempt from 
taxation under RS. 54:4-3.20. 
The Division of Tax Appeals held 
that it was exempt and the city 
appeals. 

Held: The statute provides 
that personal property stored in 
a public warehouse shall be ex- 
empt from taxation under Chap. 
4 of Title 54. It was enacted to 
enable our public warehouses to 
compete with those of neighbor- 
ing states where no personal 
property taxes are imposed. The 
legislative reference in R.S. 54:4- 
3.20 to property stored in a ware- 
house contemplated the custo- 
mary possession by the ware- 
houseman as bailee of goods 
owned by another. This has been 
the holding in case decisions 
applying the statutory exemp- 
tion. 

A bailment consists in the 
holding of a chattel by one per- 
son under an obligation to re- 
turn or deliver it to another 
after some special purpose 
accomplished. There is no bail- 
ment unless possession and pri- 
mary control of the property is 
surrendered to the bailee. 

In the instant case, respond- 
ent leased from the Warehouse 
designated space under a writ- 
ten lease for five years at de- 
signated rental per square foot, 
the written agreement contain- 
ing all the usual provisions of 
lease of real estate and clauses 
excluding any liability by the 
Warehouse Company for damage 
or loss to any of the personal 
property of respondent stored in 
the demised area. The area was 
under respondent’s exclusive 
control. Respondent maintained 
an office in the space, issued di- 
rect receipts for all incoming 
merchandise and all shipping 
instructions, had its own tele- 
phone service, and used the 
place as its sole distributing 
center for the metropolitan area. 
No warehouse receipts were ever 
issued by the Warehouse Com- 
pany and no inventory was ever 
made or kept by it. Respondent 
kept its own inventory. 

Employees of the warehouse 
were used to receive and ship 
merchandise and to move it 
within the demised area, but 


1S 
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this was always under the direc- | 


tion and supervision of respond- | 
ent and at a fixed separate rate 
of charge for such services. 

Under the circumstances, 
there was no bailor bailee rela- 
tionship here and no basis for 
invoking the statutory exemp- 
tion in R.S. 54:4-3.20. 

Reversed and remanded. 


ARBITRATION — The authority 
and jurisdiction of arbitrators 
and the effect of their award 
is determined by the agree- 
ment to submit to arbitration. 

—A party who submits to arbi- 

tration is bound by the provis- 
ions of his agreement thereto 
though he was not required to 
submit. 
—Where the parties agree to 
be bound by the award it will 
generally be sustained though 
the arbitrators erred in law or 
fact but where it appears on 
the face of the award or opin- 
ion that the arbitrators in- 
tended to decide .ccording to 
law and erred in law, equity 
may set the award aside. 

CONTRACTS — Where contract 
provision is unambiguous 
there is no room for construc- 
tion. 

Digested from an opinion by 
Freund, J.S.C. rendered Dec. 22, 
1953. Chancery Div. Collingswood 
Hosiery v. American Federation 
of Hosiery Workers. For plaintiff 

S. Herman Cohen. For defend- 
ant—Samuel L. Rothbard and 
Abraham L. Friedman. 

Plaintiff moves to vacate an 
award made by an arbitrator. 
There is no dispute of fact. 

In 1950 plaintiff purchased a 
hosiery mill and entered into an 
agreement with an independent 
union which provided that for 
the purpose of vacation benefits, 
employees were to be given cre- 
dit for the time they had been 
employed by the previous owner 
and that two weeks vacation 
would be given to employees 
having 5 years continuous ser- 
vice credit. 

In 1952 plaintiff entered into 
a contract with defendant union. 
This contract omitted any pro- 
vision for credit for employment 
by the previous owner and pro- 
vided for two weeks vacation 
with pay for every employee who 
on June list of each year “has 
been on the payroll of the Em- 
ployer continuously for a period 
five years or more... .”. 

The agreement provided for 
arbitration of disputes before an 
impartial chairman. His juris- 
diction is stated as “Any and all 
matters of dispute... . arising 
during the term of this agree- 
ment or any renewal thereof, 
including but not limited to the 
interpretation, construction or 
application of the terms of this 
agreement, shall be submitted 
to the impartial chairman for 
final and binding decision by 
him. It is understood and agreed 
however that the impartial 
chairman shall not have power 
to alter, modify or change this 
agreement or any of the terms 
or provisions thereof... ” 

Certain employees claimed two 
week’s vacation. Plaintiff refused 
because it had not been in ex- 
istence for five years and no 
employee had been on its pay- 
roll for five years and the agree- 
ment did not provide for credit 
for previous employment. 

After hearing, the arbitrator 
made an award in favor of the 
employees. In a formal opinion 
he concluded that reading “the 
contract provision as a whole 
in accordance with the well 
established legal rule of contract 
interpretation to determine 
what was the actual intent of 
the parties” the section “read as 
a whole, indicates an intention 
to give two weeks vacation or va- 
cation pay” to employees em- 
ployed for 5 years in the plant 
including service for the prior 
owner. 

Held: Parties may of course 
agree to submit controversies to 
arbitration. The authority, ef- 
fect, and jurisdiction of the ar- 
bitrator is determined by the 
agreement to submit to arbitra- 
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N.L.R.B. Reverses Rule On Making Speeches 
On Company Time 





Washington, — The National 
Labor Relations Board has re- 
versed a 1951 ruling and said 
employers can make antiunion 
speeches to workers on company 
time without having to give 
“equal opportunity” to union re- 
presentatives. 

The board at the same time 
issued a new rule prohibiting 
any employer or union from 
making campaign speeches on 
company time within 24 hours 
of a bargaining election. 

The 1951 ruling held that if a 
management representa- 
tive makes an antiunion speech 
on company time and premises, 
the company must grant the 


same privileges to a union if :: 
so requests. 

In reversing this decision the 
NLRB said: 

‘If the privilege of free speech 
is to be given real meaning jt 
cannot be qualified by grafting 
upon it conditions which are 
tantamount to negation.” 

In banning any speeches on 
company time within 24 hovr 
before an election, the boarg 
said: 

“Last-minute speeches 
by either employers or union: 


of employes on company time 
have an unwholesome and un- 
settling effect.” 





tion. The agreement here grant- 
ed the arbitrator jurisdiction to 
interpret or apply the terms of 
the agreement but his authority 
was qualified by prohibiting him 
from altering, modifying or 
changing any of its terms. Thus 
the first question is whether 
the dispute here involved was 
arbitrable under the agreement. 
Though the issue raised was 
purportedly construction of the 
contract, actually defendant’s 
grievance does not arise out of 
the agreement as drawn. There 
is no ambiguity or uncertainty 
in the contract calling for con- 
struction. Defendant’s claim is 
based on the provision in a prior 
contract. There being no ambig- 
uity or uncertainty in the con- 
tract involved, there was no 
room for construction or inter- 
pretation and no arbitrable is- 
sue. Plaintiff could have declin- 
ed to submit the matter to ar- 
bitration. 


But plaintiff did submit to 
arbitration and hence is bound 
by the provisions of its agree- 
ment as to the effect of arbitra- 
tion. Where, as here, the parties 
agree to be bound by the de- 
cision of the arbitrator, the 
award will generally be sustain- 
ed even though the arbitrator 
erred as to law or fact or even 
intentionally decided contrary to 
law. However, this general rule 
is subject to the exception that 
where the arbitrator meant and 
intended to decide according to 
law, and this appears on the 
face of the award or by the 
statement of the arbitrators, and 
the arbitrators had mistaken or 
erred in the law, the courts need 
not sustain the award and a 
court of equity may set it aside. 

In the present case there was 
solely a legal issue, viz, construc- 


tion of the contract. The 
trator’s opinion shows 

face he intended to construe ths 
agreement in accordance “with 
the well established legal ru: 


contract interpretation”. The | 


arbitrator was mistaken 

the law and his mistake is g; 
parent on the face of the award 
Both under the agreement and 
under the law, he had no 
to alter, modify, or change the 
terms of the agreement, and 
had no right to add a provision 
or term not expressed in the 
writing. 

If the omission was by mi:- 
take, defendant should h 
sought reformation. 

The award is set aside. 
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LIBEL—A libel which is defama- 
tory per se is indictable. 

—Remarks imputing directly or 
by innuendo malfeasance on 
the part of a public official are 


g defamatory per se. 


—Where one makes a slanderous 
statement directing it be pub- 
lished or if he requests or con- 
trives their publication in the 
paper, he is liable for the libel 
as the actual publisher. 

FALSE ARREST—The use of 
physical force is not an essen- 
tial element of false arrest; it 
is sufficient if unlawful deten- 
tion is effected by a reasonable 
apprehension of force. 


.|MALICIOUS PROSECU- 


| TION—Malicious prosecution 


‘he | is the proper use of process but 
with | with malice and without prob- 


able or reasonable cause. 


[he MALICIOUS ABUSE OF PRO- 


pn a 
udes 
king 
1ent. 


of 


srsey 


CESS—Malicious abuse of pro- 
cess is the improper and per- 


vard verted use of process in a man- 


ner or for a purpose not con- 

templated by law. 
LIMITATIONS—The 2 year limi- 

tation applies to actions for 


ion false imprisonment while the 
the six year limitation applies to 


actions for malicious prosecu- 

tion or malicious abuse of pro- 

cess. 

PRIVILEGE—I M M U NIT Y— 
PROSECUTORS—A Prosecutor 
is not immune from liability 
for malicious prosecution or 
malicious abuse of process 
where for personal reasons he 
acts in a manner in excess of 
and distinct from his required 
official duties. 

Digested from an opinion by 
Oliphant, J. rendered Dec. 14, 
1953. Supreme Court. Earl v. 
Winne et als. For appellant— 
Ervin S. Fulop (Moser & Griffin, 
attys—Edward O. West, of coun- 

For defendants — Joseph 

Weintraub (McGlynn, Weintraub 

and Stein, attys). 

Plaintiff has appealed from a 
udgment of dismissal. 

Defendant Winne was the 
Prosecutor of Bergen County. 
Defendants DeLisle and DeMar- 

are prosecutors’ detectives. 
complaint, in six counts, 
eharges (1) false arrest and 
false imprisonment (2) malici- 
dus prosecution, (3) malicious 

abuse of process and (4), (5) 
nd (6) conspiracy to commit 1, 
nd 3 respectively. The answer 

t up several defenses including 

statute of limitations and 
ck of civil liability of defend- 
$ as public officers. In dis- 
issing the complaint the court 
held the two year statute set 
forth in R.S. 2:24-2 was appli- 
table and further that the ac- 

ion would not lie against a 
Drosecutor and his detectives. 

The complaint here was filed 
il 9, 1952. The date of the 
alleged arrest was May 2, 1946 
d the complaint for criminal 










libel against plaintiff was made 
on the same day. Plaintiff was 
indicted May 11, 1946 and plead- 
ed not guilty. On June 15, 1946 
he retracted the statement 
which was the basis of the libel 
and a nolle pros was entered 
June 29, 1949. The statement at- 
tributed to plaintiff was that at 
a political meeting, after inquir- 
ing whether the members of the 
Press were present and advising 
them they could use as much as 
they cared to he said: “and Win- 
ne’s detective chief, Michael 
Orecchio, is the contact man for 
Winne with the gambling sys- 
stem”. 

On May 2, 1946, defendants De 
Lisle and De Marco called plain- 
tiff out of a luncheon meeting 
and told him “Winne said to 
bring you in’. He informed the 
detectives they could not arrest 
him without a warrant. Appel- 
lant returned to the meeting. 
The detectives came in and said 
“we are going to take you in”. 
No force was used. Appellant 
said he would go in his own 
car. The detectives acquiesced. 
but followed him. He went to 
the Prosecutor’s Office where, 
after appellant refused to state 
whether he had issued the libe- 
lous statement, Winne ordered 
a warrant to be issued for his 
arrest and fixed bail at $5000. 
The criminal complaint was 
signed by De Lisle. 

Held: The language used by 
plaintiff imputes that defendant 
Winne was guilty of malfeasance 
in office. As such, it is defama- 
tory per se. Such libels are in- 
dictable under the common law, 
our Constitution and RS. 2:146- 
1. 

Appellant did not actually 
publish the libel. This was done 
by the newspapers. But there is 
respectable authority that 
where, as here, the author di- 


another not stated in sections | 
2A:14-2 and 2A:14-3.” | 

R.S. 2A:14-2 provides the two} 
year limitation shall apply in| 


|every action “for an injury to/ 


rects publication of the remark | 


or makes it under such circum- 
stances as would ensure its being 
printed or requests it, he is as 
liable as the actual publisher. 
As to false arrest, it is settled 


| actuated 


that the use of physical force| 
is not an essential element. The! 


essential thing is the constraint 
of the person. It is enough if 
the conduct is such as to induce 
4 


reasonable apprehension of | 


force and the means of coercion | 


is at hand. 


False imprisonment is unlaw-| : 
{the counts for 


the | 
| process and 


ful detention, without more. 

Malicious prosecution is 
malicious employment of process 
ostensibly for its proper pur- 
poses, but without reasonable or 
probable cause, while malicious 
abuse of process is the employ- 
ment of a process in a manner 


or for a purpose not contemplat- | 


ed by law. 


R.S. 2A:14-1 provides the six! 


year statute shall apply “for any 





tortious injury to the rights of | 
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the person caused by the wrong- | 
ful act” of any person. A review | 
of the history of these two en- 
actments shows that the two 
year statute ‘for injury to the 
person” applies to such actions 
as at common law were brought 
by an action for trespass vi et 
armis which included an ac- 
tion for false imprisonment. The 
six year statute applies to ac- 
tions which at common law were 
actions on the case or actions 
in simple trespass. This includes 
actions for malicious prosecu- 
tion or malicious abuse of pro- 


cess. The trial court therefore 
properly dismissed counts one 
and four but erred in holding 


the other counts were barred by 
the statute of limitations. 
Generally, an action will not 
lie against a judicial officer for 
an error in judgment in carry- 
ing out his duties, no matter 
how prejudicial the error may 
be. As Prosecutor, Mr. Winne 
had certain well defined duties. 
At the same time, as an individ- 
ual he had the same rights as 
every other citizen. The Prose- 
cutor and his assistants are 
obliged to act in accordance with 
the law in the discharge of their 
public duties, particularly by in- 
itiating such a proceeding by 
filing a complaint in the man- 
ner established by the prevailing 


practice. The mere fact that 
their private rights have been 
invaded permits no deviation 


based on personal predilection. 
If they act in excess of and dis- 
tinct from their required official 
duties for personal reasons of 
their own, then for such acts 
they are civilly liable. It is| 
only such acts which are redres- 
sible in actions for malicious 
prosecution and malicious abuse 
of process. 

The essence of malicious pro- | 
secution is that the prosecution | 
was instituted without probable | 
cause, that the complaint was| 
by malice. Whether} 
this was so, and whether, as} 
contended, the indictment and | 
the proceeding were used to| 
force a retraction, a use of the 
process in a manner not con- 
templated by law and hence an 
abuse of process, were questions 
for the jury 

Reversed and 


remanded as to 
malicious prose- 
malicious abuse of 
the two conspiracy 
counts relating thereto. 


cution and 





PRACTICE—Under Rule 3:81-8 
now R.R. 4:88-8 the procedure 
for obtaining a review of any 
action or inaction of a state 
administrative agency which 
formerly could be had _ by 
means of mandamus, is by ap- 
peal to the Appellate Division, 
and not by proceeding in lieu 
of prerogative writ. 

Digested from an opinion by 
Jayne, S.J.A.D. rendered Dec. 21, 
1953. Appellate Div. Petrucelli v. 
Civil Service. For appellant— 
Paul N. Belmont (Van Riper & 
Belmont, attys). For respond- 
ents—John W. Griggs (Theodore 
D. Parsons, Atty. Gen.) 

Plaintiff’s complaint alleges 
that on June 15, 1951 he was ap- 
pointed Plumbing Inspector of 
the City of Orange and has since 
occupied that position; that in 
1951 the Legislature by Chap. 333 
ordained that all plumbing in- 
spectors holding such positions 
and who were holding them on 
July 1, 1950 should be placed in 
classified service of Civil Service 
without examination. The com- 
plaint then alleges defendant 
Civil Service Commission has re- 
fused to add plaintiff’s name to 
the classified list as provided in 


the statute and has notified 
plaintiff of intention to 
schedule an open competitive 
examination for his position. 
Plaintiff seeks judgment compel- 


ling defendants to add his name 
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Passaic Bar and Medical Society To Present 
Series of Medico-Legal Lectures 





The Workmen’s Compensation 
Committee of the Passaic Coun- 
ty Medical Society, in conjunc- 
tion with the Passaic County 
Bar Association, will present a 
series of six monthly lectures 
covering subjects of medico- 
legal interest, during the first 
half of 1954. The services of 











Defendants moved to dismiss 
the complaint and their motion 
ws granted. Plaintiff appeals. 

Held: Plaintiff’s action is in- 
tended as the present substi- 
tute for former proceeding in 
mandamus. In dismissing the 
action, the trial judge ruled that 
plaintiff had ignored Rule 3:81-8 
now R.R. 4:88-8 and had there- 
fore not taken the appropriate 
proceedings. 

Rule 3:81-8 provided “Review 
of the final decision or action of 
any State Administrative Agency 


late Division”. This provision 
was construed in Halloran v. 
Haffner, 25 N. J. Super 241, 


recognized metropolitan auth- 
orities have been secured to sur- 
vey various fields within which 
each profession may participate 
in Workmen’s Compensation dis- 
putes, negligence actions, or 
even criminal matters. 

The course will be offered at 
headquarters of the Passaic 
County Medical Society, 625 
Broadway, Paterson, N.J. 

Subscribers to the seminar are 
asked to register immediately by 


| forwarding the sum of $5.00 to 


the committee to cover admin- 
istrative costs. No added expense 
will be solicited. 

The initial topic for discussion 
will be “Ruptured Intervertebral 
Disks” as they relate to back in- 
juries. The speaker will be Dr. 
David M. Bosworth, orthopedic 
specialist, of New York City; the 
date, January 20, 1954 (Wednes- 


shall be by appeal to the Appel-| 9@¥) at 7:30 P.M. 


The remaining schedule will 
be announced as it is completed. 


| “Occupational Skin Disease”, 


wherein it was held that Rule} 


3:81-8 was intended to provide 
an appeal as of right to the 
Appellate Division from any 
state administrative agency in 
any case in which under our 
former practice a review was 
available by means of a preroga- 


tive writ. The court there held! 


that the word “action” as used 


in the rule, includes any proce- | 


eding not included in “final de- 
cision” but still one which was 
reviewable under our former 
practice by prerogative writ. 

In the instant case, defend- 
ant’s refusal to add plaintiff to 
the classified list and announce- 
ment of the intention to hold 


a competitive examination for! 


| his position, constituted “action” 


of the state agency within the 
purview of the Rule. The Rule 
embraces official administrative 
conduct of a negative character 


as well as of a positive charact- | 


Affirmed. 


“The Heart of Industry” and 
“The Neuropsychiatric Laborer’ 
are a few topics listed for later 
programs”. 


Union County Bar 
Officers Nominated 


The Union County Bar Asso- 
ciation nominating Committee 
has submitted the following 
slate of officers for 1954: 
President—Harry Weltchek 
Vice President—Richard B. Mag- 

ner 

Trustees for term expiring 
February, 1956: Harold W. Bord- 
en, Alfred A. Stein and Jacob 
R. Mantel 

Nominating Committee for 
term expiring February, 1956: 
Richard F. Green, Julius R. Pol- 
latschek and Jacob Pfeferstein. 

Unauthorized Practice of Law 
Committee for term expiring 
February, 1956: Adolph Ulbrich, 
John T. Glennon, Albert H. 
Kaufman and John J. Frank. 
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* Professional Disability Plan— 
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Newark, N. J., 
Opinions on 
Almost every issue of our 


nied applications for certificati 
granted, the Court’s opinion 


opinions decided since 1949 in which the Court has explained 
why it denied certification. From the mute notation “denied”, 
ye cannot tell whether the denial was based on laches or pre- 
aturity of the application, or wnether the application did not 
all within the scope of Revised Rule 1:10; or whether the papers 
were defleient in technical detail, or whether some overriding 
udicial policy dictated a denial. 


The decisions in State v. 


v. Federal Shipbuilding and Dry Dock Co., 2 N. J. 356, both of 
which were filed in 1949, had a modicum of instructive value. 
In the first case, the Court in a five line per curiam opinion, 
denied certification because the appellant had an appeal as 
of right to the Appellate Division, and because the application 
did not come within the then certification rule, 1:5-2. In the 
second case, the Court held that the Workmen’s Compensation 
Bureau was not an “inferior Court” within the Constitution, pro- 
ding for appeals to the Supreme Court on certification, but 
is an administrative tribunal in a department that is a com- 
nent part of the Executive. 
We are not advocating that every grant or denial of 


certification is deserving of an 


on 
why review was allowed. But we have not found any reported 


Beckert, 1 


= + 


second Class Matter, January 24, 1934, at the Post Office, 
under the Act of March 3. 1879 
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Certification 





Court Sheets 


Advance 


on. In cases in which review 


the merits sometimes 


opinion. But we think that the 


percentage oi applications which are denied indicates either that 


the rules touching certification 


understood by the Bar. In either 


are ambiguous or are not well 
case, an opinion, now and then, 


in an appropriate case, elucidating the reasons for the Court’s 


action would have educational 


value to the Bar. 


If the Bar better understood the standards by which such 


applications are judged, it migl 


it discourage untenable applica- 


tions, and thus save much expense to the litigants and con- 


serve the.time of the Court. 


In Midler v. Heinowitz, 10 N. J. 123, 129, our Supreme Court 


alluded to the similarity of judicial functions performed by it | 


and the United States Supreme Court in their respective judicial 


spheres. 


In view of this analogy, it is worthy of note that the 


Justices of the United States Supreme Court have frequently 


filed opinions, 
granting certiorari 
Export Association Co. v. United 


including dissenting opinions, 
In the leading case of United States Alkali 


for or against 


States, 325 U. S. 196, Chief Jus- 


tice Stone wrote an exhaustive opinion explaining why the Court 


granted a writ of certiorari to review an interlocutory order of | 
a District Court refusing to dismiss an anti-trust action. He | 
pointed out that ordinarily, such a writ would not issue before | 


review in the Court of Appeals, 


and that the ordinary hardship 


imposed on litigants who are compelled to wait for the correc- 
tion of alleged error at an interlocutory stage will not be suf- 


ficient to move the Supreme Court to review such a judgment. | 


He then proceeded to examine into the facts of the case before 
him, and concluded that the extraordinary hardship imposed 
upon the petitioners by a long postponed appellate review coupl- 


ed with the attendant infringement of the asserted Constitu- | 
issuance of 
contain many other decisions | 


tional rights warranted the 
States Supreme Court Reports 
in which the Justices, in special 
voted to grant or deny certiorari. 


a writ. The United 


cases, have explained why they 


It is true that despite such opinions by the Federal Supreme 


Court, the number of petitions 


for certiorari continues unabat- 


ed, and that only a small percentage of them are granted. But 
the reason for that is well known. It is recognized that a large 


percentage of the applications 
and worthy of being granted; 
the Supreme Court could not 
cases with its limited judicial 


for certiorari are meritorious 
but it is also recognized that 
review the merits of all such 
personnel and that, therefore, 


it must exercise a strict selectivity. See Maryland v. Baltimore 


Radio Show, 338 U.S. 912. 


That situation, 


however, does not 


apply to our Supreme Court which does not always have such 
a case load, and frequently grants certification sua sponte. 





Junior Section Meeting in Camden 





In response to numerous re- 
quests from South Jersey mem- 
bers, the Junior Section of the 
New Jersey State Bar Associa- 
tion will hold its first regional 
meeting of the New Year in 
Camden. The meeting will be 
held on Thursday, January 21st, 
at 8:00 P.M. in Court Room No. 
3 in the City Hall, Camden. 

Richard L. Amster, newly 
elected chairman of the Junior 


Section, indicated that he hoped 
to revive the interest in the Sec- 
tion which had been evinced 
in prior years by the young law- 
yers from the southern part of 
the State but which of recent 
years has been lacking. He stat- 





|ed he would like to develop a 
working body of the Junior Sec- 
| tion in South Jersey and that 
this meeting was the first step 
| in that direction. 


contains 
list of cases in which our Supreme Court has granted or de- 
is 


states 


N. J. 570, and Mulhearn 


Your Farm Problem 


By EZRA TAFT BENSON 
Secretary of Agriculture 
(First of two Articles) 

WASHINGTON, D. C. (ACCN) 

This nation has a serious farm 
problem. 

It does not affect agriculture 
alone. It is everybody’s problem. 

Today your government has 
approximately $5 billion of your 
money invested in farm commo- 
dities. 


You own outright more than 
$2.5 billion worth of wheat, corn, 


cotton and other surplus farm 
products. You have outstanding 
loans on agricultural commodi- 
totaling about the same 
amount. This figure is growing 
Gaily. 

You are 


+tac 
tieS 


paying more than $14 





million each month just to store 
these surpluses. This bill is 
growing, too, as additional in- 


ventories accumulated by 
your government. 

The losses which your govern- 
ment sustained in disposing of 
just a small portion of your 
holdings during the first three 
months of this fiscal year 
amounted to $47 million. 

But, you ask, don’t we have 
a farm program designed to in- 
sure agricultural prosperity and 
prevent the very situation we 
find ourselves in today? 

The answer is that we are 
operating under the same farm 
program we had last year and 
for several previous years. Actu- 
ally we have strengthened it in 
several important respects to 
permit farmers to take broader 
advantage of its provisions. Ex- 
isting legislation binds us to a 
continuation of price supports 
at 90 per cent of parity on basi¢e 
commodities through the 1954 
crop year. 

Nevertheless, farm prices have 
declined steadily from the record 
peaks established under the im- 
petus of the Korean war in Feb- 
ruary, 1951. During the 12 
months immediately before I be- 
came secretary of agriculture, 


are 


the farm price parity ratio slid | 


from 113 to 95 per cent. Since 
February of this year, prices 
have been more stable than in 
1952, averaging about 93 per 
cent of parity. 

This story of declining farm 
income and mounting agricul- 
tural surpluses is the best evi- 
dence that our present program 
is not functioning effectively. 

For more than a decade, our 
farmers have been producing 
under pressure. To meet the 
wartime needs of ourselves and 
our allies, they turned out re- 
cord amounts of food and fiber 
between 1941 and 1946. With the 
end of the second World war, 


| they were asked to provide the 


commodities required in the re- 
habilitation of Europe and other 
sections of the earth. Then came 
the Korean war, with new and 
heavy demands for farm goods 
of all kinds. 

Suddenly this situation was 
radically altered. World food 
production had been climbing 
since 1946. By 1952 this was ex- 
erting strong pressure in the 
market places. Our wheat exports 
dropped by one-third in a single 
year, cotton by even more. Not 
only had importing nations in- 
creased their own production, 
but they found that they could 
supply their reduced needs at 
lower prices from _ exporting 
countries which had no farm 
price support programs. 

Just as many American con- 
sumers have turned from butter 
to less expensive spreads, so 
have other nations sought 
cheaper wheat, cotton and other 
products. 

We have learned through 
sometimes bitter experience that 
when the farmer is in trouble, 
there is likely to be trouble 
ahead for everybody. This year, 
net farm income is expected to 
be nearly $1 biltion less than 
it was in 1952. And in 1952 it was 
more than $1 billion below the 








VOICE OF THE BAR 


Comment and Criticism Inuited 








The Editor, 
New Jersey Law Journal 

The key to our success as a 
nation is found in the inscrip- 
tion “In God we trust” which 
appears on our coins. The State 
exists for the people and not 
the people for the State. Once 
people lose reverence for God 
they begin to lose reverence for 
their own country. 

Communism, however, defies 
the State. It is dedicated to the 
domination of the peoples of the 
world and to the overthrow of 
any government which upholds 
our natural and God given rights 
and the essential dignity of man. 
It is anti-democratic because it 
denies the value of the indivi- 
dual and destroys the spiritual 
nature of man. 

Aiding a foreign power by en- 
gaging in a conspiracy to over- 
throw our form of government 
is not only surprising, it is 
shocking. It is our duty to be 
conscious of our obligations to 
our country and to preserve and 
defend its institutions from de- 
struction, be it from without or 
from within. 

Very 


De nip] 


aiil€l 


truly yours, 
J. O’Hara 


Assignment Order 
SUPREME COURT OF 
NEW JERSEY 

ORDERED that in addition to 
their regular assignments, the 
following judges are assigned 
temporarily as follows: 





Week of January 4, 1954 
Judge William P. Tallman to 
the Essex County Court, exclud- 
ing January 4, 1954. 


Week of January 11, 1954 
Judge Lester A. Drenk to the 
Bergen County Court; and Judge 
William P. Tallman to the Essex 
County Court, excluding January 
15, 1954. 


Week of January 18, 1954 

Judge Albert S. Larrabee to the 
Monmouth County Court, ex- 
cluding January 22, 1954; 

Judge S. Rusling Leap to the 
Bergen County Court; 

Judge Henry F. Schenk to the 
Essex County Court, excluding 
January 18, 1954; and 

Judge William P. Tallman to 
the Essex County Court. 


Week of January 25, 1954 

Judge Clarkson A. Cranmer to 
the Monmouth County Court, 
excluding January 29, 1954; 

Judge David L. Horuvitz to the 
Bergen County Court; 

Judge William P. Tallman to 
the Essex County Court, exclud- 
ing January 29, 1954; and 

Judge Harry Tenenbaum to 
the Essex County Court. 

s/ ARTHUR T. VANDERBILT 

C.J. 
Dated: December 21, 1953. 


Announcement 


David Young, 3rd and Harry 
L. Sears announce the formation 
of a partnership for the General 
Practice of Law under the firm 
name of Young & Sears, 714 
Main St., Boonton. 





preceding year. While farm in- 
come has been dropping, our 


total national income has actu- 
ally increased. 

This disparity cannot continue 
in an economy such as ours. 
When the farmer can’t buy the 
products of industry, there are 
certain to be serious dislocations. 

How we got into this situation 
is not as important, at the 
moment, as what we propose to 
do about it. I have outlined here 
some of the major problems 
facing agriculture. In a subse- 
quent article. I should like to 
discuss some of the possible solu- 
tions. 


Issue Warning on Validity 
Of ‘Package Wills’ 


Federal Trade Commission Ask. 
ed To Prevent Advertising 
And Sale of Will Form 


New York, Dec. 28 
that the validity of “thousand; 
of package wills’, now reposing 
in desk cubbyholes and private 
safes, cannot be guarantee: 
the distributor of the forms : 
issued today by Chairman Abra- 
ham N. Davis of the Committee 
on the Unlawful Practice oi 
Law of the New York Co 
Lawyers’ Association. 





The warning was coupied \ 
a communication to the Fe 
Trade Commission, as auth 
ed by the Association’s Boar 
Directors, which stated that °:h 
public interest and welfars é 
quires that action be taker 
make the publisher and distr: 
tor of the subject matter of 
letter cease and desist from 
tinuing its activities”, in leacing 
people to believe that Wills n 
out on forms sold by them : 
of necessity, be valid and pr 
or as the publisher states 
“fully guaranteed”. 

For the consideration 
Commission, Mr. Davis atta 
to the complaint six docu: 
tary exhibits. They were: 


An advertisement clipped : 
the New York Times of Ap: 
1953 (declared to be simil: 
advertisements in other nex 
papers throughout the count: 
an alleged “news release” 
the Providence Publishing C 
pany and apparently author 
by John C. Kulik, president: an 
order blank; printed post rd 
from the company; a form o: 
“last will and testament” print- 
ed and distributed by the com- 
pany, and a printed pamphiet 
of four pages, entitled ‘Vita! 
Facts Regarding Wills and How 
to Make a Valid Will”. 


Mr. Davis referred to the ac- 
vertising copy, which stated that 
the will form is “valid in al 
states” and is “fully guarante- 
ed’. He said: 


“After careful consideration by 
the full committee, and ta! 
into account the variant pro- 
visions of the several states, and 
the fact that the validity of : 
will depends not only upon its 
form and execution, but als 
upon the validity of the provis- 
ions set forth in the will, 5: 
which the property is dispose¢ 
we feel compelled, as a matte: 
of duty, to declare these ad: 
tising statements to be wholly 
misleading. 


“In view of the apparent wide- 
spread sales campaign which 
apparently is going on in m 
parts of the country, the 
can only reach the conclusic 
that perhaps right now thou- 
sands of package wills mav 0 
reposing in desk cubbyholes 2n¢ 
private safes throughout 
country, without any real as 
ance that those wills are in fac: 
good and valid in all resp 
Since the validity of these 
ecuted wills depend upon ¢*: 
validity of the clauses inserté: 
therein by the testator, as wé- 
as the legal form and executior 
and since those contents are un- 
known, there can be no ban 
guarantee attached to them. - 
follows that a great many tes*2- 
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tors may not be as legally saté 
guarded as they think they 3! 
to the testato: 
now blissfully satisfied that 4 
important matter of a will = 
now settled, should be regardé: 
almost as equally important 25 - 
warning not to take certa= 
medicines except upon a doc*0: 
advice. In either case it is po 
sible that no harm may follc* 
but on the other hand, the 1 
ing of a will which is f 


“A warning 





faulty by a court, and thus wu 


acceptable, cannot be corre 
after the death of a test 
Such a result may be irreparé 
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THE DOMINANT ELEMENT RULE 





Howard Newcomb Morse* 
The Appellate Department of 
the Superior Court of Los Ange- 
les County, California in 1938 in 
People v. Settles declared that: 
“4 game is not to be regarded 
as one of skill merely because 
that element enters into the re- 
ilt in some degree, or as one of 
chance solely because chance is 
factor in producing the 
‘he test of the character 
ame or scheme as one of ¢c! 
r skill is which of these 
dominant in determi 
sult If both of 
rors are present, the qu 
the character of ; 
heme in this respect is 
ily one of fact.”* A game in 


€ 


result. 


as) 


» 



















he selection of the n rs 
the proficiency o 








layers in so selecting the num- 
bers determines the winner is a 
me in which skill r ! 





ce constitutes t 








e ont. The acid t 
without skill it is ab: ely 
impossible to win the It 
vas brought out by ex esti- 
ny paraphrased by t Su- 
rior Court of New in 











52 in O’Brien v. Scott that 

games of skill and cl ~€ 
set off by two fundame 
iteria. First, an expert 
player can win a 
ajority of games of 
novice or unskilled pl 














‘ond, in a game of skill whic 
won by the lowest score, an 
xpert or skilled player will 
ake, on the average, a substan- 
illy lower score than a novice 
unskilled player. Neither of 
these results is true in a game 


2 


of “chance”. 
In the event of police inte 
ference it is better from the 
andpoint of the operator 
he game to wait and submit 
t rather than ” 
aratory en as in 
), “Ine . Scott,’ in 
n, as tt Pe ssl Vv. Tor vnsend, 
in the first case the State 
must carry the extraordinary 
criminal burden of proof by 
‘oving beyond a 





seeK a 
Thr- 
jJunc- 


rest 


reasonable 
ubt that the game is predomi- 
antly one of chance while in 
latter two cases the burden 
proof is on the operator to 









ove by a preponderance of 
idence that the game is pri- 
arily one of skill. Whether the 
perator or the State has the 
burden of proof can mean the 
difference to the operator of 


ving to close his business or 
of being allowed to continue it 
3 most closed- -participation, 
m utiple- -participation, player- 
rticipation games include both 
ll and chance and pose rela- 
tively close questions. As the Su- 
oreme Court of New York stated 
1952 in the Cotroneo case: 
‘The plaintiff has failed there- 
to establish as a matter of 

that this game is not a lot- 

t and hence has failed to 
establish a clear legal 












right to 










injunctive relief.”* And as the 
Court declared in the Settles 
case: “The defendants requested 
this further instruction No. 7: ‘I 
- ruct you that unless you are 
atisfied from the evidence be- 
pai a reasonable doubt that the 
game conducted by defendants 
was a game of chance, then it is 
your duty to find the defendants 





not guilty.’ This was a correct 
instruction. The court modified 








it and gave it as follows: ‘I in- 
struct you that if you are Sat 
fied from the evidence, beyond a 
reasonable doubt, that the game 
conducted by defendants was a 
game of skill or science and not 
f chance, then hh is your duty to 
find the defendants not guilty. 

This pastsaeien:: as “modifi ed im- 


is- 








plied that the bu n was upon 
defendants of proving, beyond a 
reasonable doubt, that the game 
conducted by them was one of 
skill. This is not the law. The 
defendants would be entitled to 
an acquittal if the evidence 


raised in the minds of the jury a 
e doubt on this point. 

for the 
cipation 


on fee 


} 





reasonab 


It is submitted 
operator 





that 
to exact a parti 
rather than an admis: 
is ndicative that the game is 
1arily one of skill. The Su- 
ei Court of Florida observed 
in 1938 in Creash v. State that: 
“It is also banned as gambling if 
created as in this case by paying 
admissions to the game.’” It is 
also submitted that for the oper- 
ator to have the attendant who 
_ the combination cards to 
the participants receive tips vol- 
berth ily given by the participants 
rather than a salary from the 
operator is indicative of the 
game being one in which skill 
predominates. In the Creash 
case the Court in condemning 
the game as gambling pointed 
that: “All entrance fees are 
paid into a common fund of the 
operator out of which is pai id all 
jucatie expenses of the estab- 
lishment, including salaries.” It 
is further submitted that for the 
operator to conduct a game anew 
each time there is a winner 
rather than at regular time in- 
tervals is indicative that the 
game is primarily one of skill. In 
the Creash case the Court went 
on to say that: “... such games 
are run off at regular time inter- 
vals.” 

In the Creash case the Court 
observed that: “All entrance fees 
go into this account, but the 
amount or value of the prize 
offered is always in the bank ac- 

ount before any entrance fees 

are paid and the prize is in no 
sense determined by the number 
of such fees paid.” The Court of 
Civil Appeals of Texas in 1949 in 
the Hoffman case pointed out 








fee 1 





that: “We may properly assume, 
therefore, that his outlay in 
money prizes was entirely 
dependent upon intake at the 
box office, i. e., admissions of 
participants in the skill game, 
and bearing a relationship to 
these admission fees in some 
fixed ratio or percentage.” 

494 (1952) 
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Effect of Verdict Against One Tortfeasor In Later Gov.-Elect and Others To 
Suit Between the Tortfeasors 


tortfeasors are 
action and the 
plaintiff in that action obtains a 
verdict agai one of them 
alone, the issue of negligence is 
otal res _ judicata in subsequent 
between the two 
This point was in- 
Greer v. Stanislau, 
District Court for 


Whers two 
joined in one 


nst 


tortfeasors 
volved in 
United States 
the Easte 





vania, civil action no. 14400, 
opinion Judge Ganey, filed 
November 20, 1953. 

In that case plaintiff sued de- 





—_— to recover for personal 
s as the result of an auto- 
llision. It appeared that 





as the result of the collision a 
flag pol nee and porch on 
the property of a third person 
were maged he latter had 





nst both parties 
court and re- 
‘t against the 
action. 


brough 
in the ii 
covered verdict 
plaintiff in the present 








Defendant in the present action 
claimed that the issue of negli- 
gence between him and plaintiff 
nad been tled in the prior 
action and he moved to dismiss. 

The opinion of the court in 
denying his motion reads as fol- 
lows: 

This matte »efore the court 
on defendant motion to dis- 
miss under rule 8(c), raising the 
defense of re udicata. 

On December 22, 1950, the au- 


tomobiles owned and driven by 
the respective parties to this ac- 


tion collided on the streets of 
Philadelphia. A result of the 
collision a flagpole, fence and 


property of Albert 
C. Schleith and his wife were 
damaged. The latter brought suit 
against both parties as join tort- 


porch on the 











feasors in the Municipal Court 
of Philadelphi seeking dam- 
ages in th nount of $128. 
Greer and Stanislau were not 
in privity with each other. 

At the tr in which Greer 
was neither present nor repre- 
sented by counsel, Stanislau of- 


fered evidence to show that he 
was not negligent and that the 
plaintiffs’ damages resulted sole- 
ly fron negligence. He 








also requested the court, with- 
out success, to charge the jury 
that the ct must be either 


defendants jointly 
and that it could 
not be against Stanislau alone. 
The jury returned a_ verdict 
against Greer in the sum of $128, 
the amount claimed by plain- 
tiffs, and exonerated Stanislau. 

Greer did not appeal from the 
orders entered on the verdicts. 
However, on October 30, 1952, he 
brought the action here involv- 
ed concerning the same accident 
against Stanislau seeking $25,- 
000 for injuries and 
dainages to automobile. Di- 
versity is the for this 
court’s jurisdi 

Even thou 
this action and 
municipal court are not the 
same, defendant maintains that 
he and Greer were adverse par- 


against both 
or Greer alone 


persona] 
basis 
on. 

the parties to 
the suit in the 













ties and the latter had the op- 
portunity to have decided in 
the prior suit the issue of neg- 
ligence  bety them, and 
therefore he ild be barred 


from maintaining this action. 


From the outset it can be stat- 
ed that Greer and Stanislau 





were not ries under the 








pleadings prior suit: Si- 
modejka v , a00 Pa. 33z. 
336 (1948). 

American I Institute Re- 





statement of Law of Judg- 





ments §82 (1942), crcvides: 
“The rendit of a judgment 
in an action does not conclude 
parties to the iction who are not 
adversaries under the pleadings 
as to their righ inter se upon 








hey did not liti- 
pportunity to 
themselves.” 
section 
follows: 
person is in- 
negli- 


matters whiclt 
gate, or have an 
litigate, between 

Comment 
states, in part, as 

" where a 
ncurrent 


to that 


the 


jured by 


gefice-of two tortfeasors who are | 
joined in one action, the fact| 
that each of them attempts to 
show that the other was “solely | 
responsible’ for the eccident or 
that the other alone was neg- |} 
ligent does not make the issue 
of negligence res judicata in 
subsequent proceedings between 
them. ..." 

We think the Pennsylvania | 
courts would follow this section | 
of the restatement. See Horn- | 
stein v. Kramer Bros. Freight 
Lines, Ine., et al., 3d cir., 1943, 
133 F. 2d 143. 

Moreover, it cannot be said 
that Greer had an opportunity 
to have his rights with respect 
to Stanislau adjudicated in the 
prior proceedings. In the action 
here, Greer, who was seriously 
injured in the collision, seeks 
damages in the amount of $25,- 
000. If he had sought to recover 
from Stanislau by a cross-suit 
in the prior proceedings, the 
jurisdictional limitation of the 
municipal court would have per- 
mitted him to recover no more 
than $2,500. Merely because 
Greer did not contest the suit 
seeking damages in the amount 
of $128 in the municipal court, 
it does not follow that he is to 
be considered, for future litiga- 
tion, as having acquiesced in 
the jury’s finding on the issue 
of negligence. 

Accordingly, the defendant’s 
motion to dismiss will be denied. 


Announcement 


The partnership of Major & 
Carlsen is to be dissolved effec- 
tive at the close of business on 
December 31, 1953. The former 
partners will continue their in- 

ividual practices at Room 300, 


Speak at Columbia Law 
Alumni Luncheon 


Columbia Law School Alumni 
of Essex County will hold a Lun- 
cheon on January 4th, 1954 at 


|Bamberger’s Restaurant to 


launch the celebration of the 
University’s Bicentennial Year. 
Speakers will be Governor 
Elect Robert B. Meyner, an 
alumnus, Class of 1933, William 
C. Warren, new Dean of Colum- 
bia Law School, and Carrol M. 
Shanks, Class of 1925, President 
of the Prudential Insurance 
Company. 
Reservations 
with Stanley 
Commerce Street, Ne 
Jersey, Co-Chairman of 
Luncheon with Mr. Shanks. 


may be made 
G. Bedford, 11 
wark, New 
the 
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are 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates 
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Appellate Rights of the Income Tax Payer 





(Continued from page 1) 





of ‘the taxpayer's claim in suf- 
ficient factual] and legal detail 
so that the Commissioner is ful- 
ly and completely apprised of 
the true basis of the claim. A 
failure to do so may be fatal. 
The taxpayer must base his 
complaint only on those facts 
and on those legal grounds as 
set out in the claim for refund. 
No variance is permitted. 

If the claim has not been act- 
ed upon by the Commissioner 
within a six month period after 
it has been filed, suit may then 
be brought in the U. S. District 
Court. Or the taxpayer may 
wait until it is officially rejected, 
by registered mail, after which 
he has two years within which 
to institute his action. 

The U. S. District Court has 
jurisdiction of claims in an un- 
limited amount, if the Collector, 
now District Director, to whom 
the tax has been paid is still 
in office. In such case the suit 
is against the Collector, person- 
ally. A right of trial by jury is 
reserved. , 

If the claim does not exceed 
$10,000, the suit can be brought 
against either the Collector or 
the United States. There can 
be no jury trial against the 
United States. 

If the Collector has died or is 
no longer in office, suit against 


the United States may be 
brought, regardless of the 
amount. 


The Court of Claims has con- 
current jurisdiction with the U. 
S. District Court, in any amount. 

An appeal] from the U. S. Dist- 
rict Court, lies, of course to the 
Circuit Court, and an appeal 
from the Court of Claims goes 
directly to the Supreme Court. 

It is a matter of common 
knowledge that a decision by 
one Circuit Court of Appeals is 
not binding on any other Cir- 
cuit; and as a matter of fact 
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| for 


conflicts between Circuits, par- 
ticularly in the tax field are 
quite frequent. ¢ 

Nor is the Commissioner bound 
to follow any judicial decisions, 
whether Tax Court, District 
Court, Court of Claims or Cir- 
cuit Court of Appeals (except, of 
course, the ruling in any specific 
case, decided). Only if and when 
the Supreme Court actually ac- 
cepts certiorari and decides are 
all the Circuits and the Commis- 
sioner bound to accept the de- 
cision, insofar as the particular 
facts and law apply. 

To come back to the cross- 
roads, certain factors are deter- 
minative, in deciding whether t 
go to the Tax Court, the District 
Court or the Court of Claims. 


First—is the ability of the tax- 
payer to pay the deficiency. Of 
course, if he is unable to pay, his 
choice of tribunal is immediate- 
ly made for him. He must go 
into the Tax Court. 


But, assuming, that the ability 
to pay is not a paramount fac- 
tor, the choice should be moti- 
vated by, first the chance to win. 
It is necessary before deciding 
to go into the Tax Court, to 
review the Court’s decisions on 
the principal issues involved, to 
see if they are favorable or un- 
favorable to cases such as yours. 
Likewise it is necessary to make 


the same review of the District 
Court and Court of Claims. ft 
has happened very frequently 


that the Tax Court and District 
Courts as well as the Court of 
Claims have rendered opposing 
decisions on the same set of 
facts and law. 

Take for example an issue like 
“contemplation of death” (prior 
to the 1950 Revenue Act’). The 
record of taxpaver wins in the 
Tax Court wot been so impres- 
sive that it seems safe enough to 
be “caught dead” in the Tax 
Court. However, it has not usu- 
ally _been such a safe place 
family partnerships”. Here 
the U. S. District Courts, partic- 
ularly before juries, have regis- 
tered a high percentage of tax- 
payer victories. 

Secondly—in dec 
or not to go to the Tax Court 
you should make a careful esti- 
mate of any undisclosed hazards 
in the case; and if it does con- 
tain one or more serious ques- 
tions not yet raised, they can be 
raised in the Government’s an- 
swer. 

Thirdly—is 
obtaining and 
evidence in the 
or the Tax Court 


iding whether 


the difficulty of 
presenting the 
District Court, 
as compared 


to the Court of Claims. 
Fourthly—is the question of 
the right of a jury trial, avail- 


the District 
or 


able only in suits in 
Court against the Collector, 
District Director. 

And finally, another consider- 
ation, and by no means a minor 
one is that the Tax Court judges 
are real tax experts of great 
ability, whereas District Court 
judges do not purport to be tax 
men. 
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Standards” 


Court Upsets Baltimore Film Censor's Ban 


Rules Action on ‘Moon 
Is Blue’ Was Arbitrary 
BALTIMOR (ACCN)—In re- 
the =f and board of 
motion picture censors’ ban on 
the film “The Moon Is Blue,” 
Baltimore City court Judge Her- 
man Moser termed the board’s 
action “arbitrary and caprici- 
ous” and suggested that Mary- 
land’s censorship laws be revis- 
ed. He ruled that the film is 
‘neither obscene, indecent, im- 
moral, nor tending to corrupt 
morals” but is a story of “virtue 
triumphant.” 

Noting that recent U. S. Su- 
preme Court decisions limit the 
power of the censoring body to 
banning what is “obscene and 
indecent,” Judge Moser said this 
power is no more than Maryland 
law grants in the criminal code 
to the police. 

He suggested, under the cir- 
cumstances, that the Maryland 
legislature either enact a cen- 
sorship statute which could be 
“constitutionally enforced” or 
that the board of motion picture 
censors be abolished. The func- 
tions of the board, his opinion 
said, could be taken over by ex- 
isting prosecuting officials. 

“Which of these two the 
more desirable is not the court’s 
problem but one for the legisla- 


1S 


ture,” Judge Moser added. 
The opinion criticized the 
board for having no “fixed 


by which to interpret 
“indecent, obscene and 
This was clear from 
the record in the case, the court 
said, quoting the ree board 
members, Sydney A. Traub, 
Maude B. Dorrance and Walter 
S. Kringler, as follows: 

“The chairman flatly stated, 
‘We have no set standards.’ 

“The vice chairman approved 
banning the film because it was 
‘trash,’ defined as ‘just no good.’ 

“The standard of the third 
member was what he wanted his 
three grandchildren, under 12 
years of age to see.” 

Such standards were 
by the court as “legally 
sound.” 

“This picture,” the opinion 
said, a light comedy telling 
a tale of wide-eyed, brash, pup- 
pv-like innocence routing or 
converting to its side the forces 
of evil it encounters.”’ 

Declaring that only a few cen- 
sorship authorities have refus- 
ed to approve the film, the opin- 

on noted it has played engage- 
ments in 1,442 theatres as of Oct. 
13; aie favorable reception. 

Judge Moser said there was 
no evidence submitted to the 


wnat is 
immoral.” 


assailed 
un- 


“1S 


court citing adverse criticism of 
independent professional drama 
critics, but that a “substantial 
number” of favorable criticisms 
were submitted. 

“The play, which the picture 


follows closely, has had long 
runs in New York, Chicago and 
on the road.” the court noted. “It 
played in Maryland at Ford’s 
and is at present being played 
at the Parkway theatre where, 
it is interesting to note, such 
play could be through closed tel- 
evision circuits shown in every 
moving-picture theatre in the 
state of Maryland having such 
facilities without the board of 
motion picture censors’ approv- 
al,” 

“There is no record,” 
ion added, ‘of any harmful 
deleterious effect.” 

Judge Moser noted that mem- 
bers of the board relied heavily 
on the fact that the Production 
Code administration, the Breen 
office. had refused to issue its 
seal of approval on the film. He 

added that the cla Luses in the 
code cited against the film are 
not such standa iy as may be 
constitutionally used by a gov- 
ernment censor. 

“It has been said that the com- 
mandment of the code as it has 
been administered is ‘Thou shalt 
not offend anyone, anywhere, at 


the opin- 
or 
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any time,’” the opinion said. ON mee 
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Noting that the code contains NT. DBFENDAN1 


EB Sa NY 





the statement that motion pic- 


tures are to be regarded pri- 
marily as entertainment, Judge 
Moser said that the Supreme 


Court has ruled that legal cen- 
sorship cannot proceed on that 
basis. 

“To avoid offense to any group 
on moral, political or economic 
grounds may be a profitable 
rule for the industry but as a 
legal rule it is objectionable,” the 
court ruled. 

In commenting on further 
clauses of the Production Code 
cited against the film, Judge 
Moser continued: 

“The first forbids any infer- 
ence that ‘low forms of sex re- 
lationship are the accepted or 
common thing 

“This leaves almost unlimited 
scope for personal judgment. 

“Apparently, motion pictures 
can show that ‘low forms of sex 
relationship’ exist, because an- 
other clause of the code recog- 












nizes that ‘adult and illicit sex’ _ j DISSOLUTION 
are ‘sometimes necessary plot °* Eb ESCA: DEEDES SORE 
material.’ 

“The ‘common thing’ test is 


surely not for literal application. 
“A film referring to statistics a 
showing the high rate of juve- 


nile delinquency would reveal 
that delinquency is ‘common’ 
and might be highly moral in 





showing the extent of the dan- j sh. 
ger, or highly immoral through .,\'’™; 
an insinuation that a lot of good {«rtits that th 
company awaits those who en- »: offi a duly 
ter the life of sin. noration, 

“The ‘accepted’ test, meaning [y°t;0",.32 
that sin must be shown as so- i" ™¥s 
cially condemned, can result in 
a formula for popular porno- t 
graphy whereby sin can be pre- Secor meee seek en 
sented with the most exaggerat- 1.0% 
ed attraction if accompanied by !.1. I 


THI 





























a bogus theme of retribution.” OF NEW JERSEY 
ENT OF is 
—___——_———- DISSOLUTION 
Announcement DRCR ONES: OI 
Wharton, Hall, Stewart & 1 
Halpern announce that Frede- my off e that 
rick W. Hall has resigned from , . aE nee 


the firm to assume his duties as js. us 
a Superior Court Judge and that “tate | of 
the firm name will hereafter be «> 
Wharton, Stewart & Halpern. 





LEGAL NOTICES 
STATE OF NEW JERSEY 
DEPARTMENT OF STATD 








( “ERTIFIC ATE OF DISSOLUTION 
fo all to whom these presonta may come, 
Greeting: 


WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 
by the unani mous consent of all the stock- 
holders, deposi in my office. | 
NETHE ) 
a corporation 
ffi e is s 













" NEW JERSEY 
MENT OF d 
i OF DI vf ¥ 
m hes pre. 






ng of this ¢ ate Dissolution 

NOW, THE IRD, I,_the Secretary of 
State of the State of New Jersey, Do Hereby 
Perey _that the said corporation d e 
Ty ghth lay 








t d consent 
on said cor- 


in writ ing ‘to the 
poration, executed by all the stockholders 
thereof, which said consent and the reco 


of the proceedings aforesaid are now on file 
{tn my said offce as provided by law 
IN TESTIMONY WHEREOF, 1 
have hereto set my hand and af- 
fixed my oficial seal, at Trenton, 


lis Tw da 
A.D - ousand 


an ec 

LLOYD 8. MARSH, 

Secretary of State, 
a1, Jan... 7 











(Seal) sone 
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ROBERTS, WALSH & COMPANY 


Certified Shorthand and Stenotype Reporters 


Broad Street. Newark, N. J. 
MArket 2-3240 


605 


Announces the opening of a branch deposition suite at 


15 Exchange Place. Jersey City. on December 1. 1953, as a 


further service to the Bar. 
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‘UF DISSOLUTION 
: to whom these presents may come, 
Greeting: 
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STATE OF NEW JERSEY 
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m these presents may 
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C ER TIFICATE OF DISSOLUTION 
1 to whom these presents may come, 
2AS. It appears to my satisfaction. 
authenticated record of the proceed- 
uss for the voluntary dissolution thereof 
unanimous consent of all the stock- 
deposited in my office that 
S. AMUSEMENT COMI’ANY 
on of this State. whose principal 
situated at 32 Ridgewood Avenue, in 
r h of Covnty of Essex, 
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retary of 
0 Hi -reby 
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i consent 
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To all to whom these presents may come, 
Greeting 

| WHE RE AS. It appears to my satisfaction. 

by duiy authenticated record of the proceed- 

s for the voluntary dissolution thereof 

unanimous ¢¢ panes of all the stock- 

deposited in my office that 
83 MILFOR b CORP. 

| a corporation of this State. whose principal 

office is si situated at 238 Westville Avenue, in 

the 1 West Caldwell, County of Es- 

State of New Jersey (Alfred G. Behm, 

the agent therein and in charge thereof. 

whom process may be served), has 

d with the Teaqu irements of Title 14, 

ations, General, of Revised Statutes 

New aes putliaioane to the issuing 


Dissolution 
THEREFORE. 1, the 
Jersey, 


See 


retary of 
Ibo Hereby 






record 
w on hie 
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by 
rESTIMONY WHEROE ] 
y ind a 
f votlicia a Trenton, 
th W second day of December 

Sea A.D.. oO housand nin ndred 

I hiity-three 
LLOYD B. MARSH, 
Secretary of State. 
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to my satisfaction, 
f the proceed- 
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LLOYD MARSH 
Secretary of State 
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Bankruptcies 


Federal Tax Notes 
















BERNSTEIN, Jack. 665 E. 29 St.. Paterson: | BY a 
vol.; liab. $32.9 pot —— Rs tea wk HAROLD KAMENS 

$. cedar Ave... Berlin: | DEDUCTIONS: Taxpayer paid 

olr, Dimon, Haines |g trust company $125.00 for trust 

5. Cedar Ave... Fer- services in connection with 

r. Dimon, Haines & | handling property on account of 


payments to his divorced wife. 

Held: Payments were not de- 
ductible since they were not in- 
curred in connection with con- 
servation of property. Glasgow, 
oF ae! ik OF 

LOSSES: Testator 
trust vesting in it certain prop- 
erty. Trustee has all usual trus- 
tee rights with instructions to 


created a 


Fordham Lew: Alumni 
Asseciation Luncheon 


iwar Schulki si- . 
orp ws S Seen, “Ses distribute it to certain benefi- 
dent of the Fordham Law Alum-| 77 ‘ reer 
: Dea , EPS ciaries at end of 20 years 
ni Association, announces that iat te i eS 
} : Held: Loss on sale of property 
the next monthly luncheon will). : a, a 
pre é was a deduction to trust and not 
be held at Miller’s Restaurant, naiintenins Ketiie wa: 1. & 
a “ T1C PS. Ure it VS — 
No. 144 Fulton Street, New York, 1G ¢ 19 59 
Tuesday, January 5, at 12:30 P i ais 
M. The guest speaker will be BASIS: Taxpayer was a suc- 
the Honorable J. Edward Lum- cessor corporation to an insolv- 
bard, Jr., U.S. Attorney for the!ent railroad under reorganiza- 
{ 


Southern District of New York. tion proceedings. 


Reservations may be made by Held: For depreciation and ex- 
sending check in sum of $2.75, cess profits, the base of the pre- 
which includes gratuities, to decessor would be used. Minnea- 
Miss Mary Long, Fordham Law) polis, Northfield and Southern 
Alumni Association, No. 302 Railway vs. Kelm, Coll., D.C. 11- 
Broadway, New York City. -12-53. 

The Chairman of the Lunch- GROSS INCOME: Taxpayer 


eon Committee is United States 
District Judge Sylvester J. Ryan. 


was employed by New York State 
as a psychiatrist. He was requir- 


The Vice-Chairman is Albert M. oq to live on the hospital prem- 
Gross, Chief of the Legal Branch jcses where he was furnished 
of the United States Army CorpS ;+o9m and board. 

of Engineers, New York Head- weld: Value of maintenance is 





7 





quarters. subject to income Dia- 
=~ {mond vs Sturr, Coll. 


PARTNERSHIP: Taxpay 


NORMAN N. POPPER 





er and 








partner agreed that outside 
REGISTERED PATENT earnings would be pooled with 
ATTORNEY partnership and then distribut- 
i7 Academy St., Newark 2, N. J. ed 40°%-60% 

Mitchell 2-1406 Held: Where outside earnings 
ra available to attorneys only are more than percentage of 
_._| partnership profit, taxpayer 
should be charged with outside 

saa mend earnings. Mayes. Jr., 21 T.C. 
Hanus Detective Agency TRANSFEREE: Taxpayers 
Divorce Investigations a Specialty were officers of a dissolved cor- 
poration which was rendered in- 


Elizabeth 2-3359, 2151 











solvent because of excessive sal- 
1143 E. Jersey St. Charles Hanus, so . ni irs ad pe pee torre 
Elizabeth, N. J. Supervisor aries. In this case oi transieree 
liability, Comm. failed to prove 

salaries were excessive 
Commercial Financin alk: erien of iansleen 
g liability was not proved “Den- 

LOANS ON ton, 21 TC. 

. . A S: Taxpaver Ye) 
Accounts Receivable SALES: axpayer contrs sted 
Notes to sell business for $75,000.00 
i with a $5,000.00 down payment 
Chattel Mortgages Re eee GA pee RAT cach 
nd payments of $10,000.00 per 


Special Transactions 
Forwarders Protected 


Factors & Note Buyers, 
Inc. 
188 Market St., Newark, N. J. 


month until paid. 
Held: Transact 
sale rather than an option. 

Cunningham, T.C.M. 11- 24-53. 
FRAUD: Taxpayer, a used car 


constituted 


ion 











dealer -posited $10,000.00 in 3 

MI 2-225v-3 MA 2-K28 dealer, de posited 10, 0.00 r a 

: citi ee banking account not his usual 
_- ——— | ONE, and cashed various checks 
from sale of cars. Neither the 


$10,000.00 nor the cashed checks 
were included in sales. 

Held: Intent to defraud can 
be presumed. Whitfield, T. C. M. 
11-23-53. 

GROSS INCOME: Taxpayer 
corporation contracted to sell 88 
houses it had built, and subse- 
quently deeded them to their 
stockholders who completed the 
transaction. 

Held: Sales would be nig tei 
to the corporation. Donner, 


sferee, T.C.M. 11-27-53. 
BUSINESS and 


MORTGAGE L Oo A N S 


MORGAN CO. 


Forwarders Recognized 


SOMEONE 
LOCATED? 


TRACERS CO. OF AMERICA 


513 MADISON AV.,.N.¢. 22, N.Y. 


tran- 











60 PARK PL. 
NEWARK 2, N.J. 
Mitchell 2-0534 

















Prompt — Accurate — Reasonable 
ABSTRACTS or proceedings in Superior and United States 





Courts. 
CERTIFICATES of regularity of proceedings or corporate 
Standing. 
SE ARCHES in Superior Court of New Jersey and United States 
Courts. 
INFORMATION and forms in any of the wuartments at 
Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & TRENTON TRUST BLDG. 
ESSEX BLDG., TRENTON 8, N. J. 
NEWARK 2, N.J. Tel. TRenton 6-8439 
Tel. MArket 3-2200 








FAMILY PARTNERSHIP: The 


lower court entered a summary 
judgment for taxpayer on ques- 
tion of family partnership even 
though there were several im- 
portant disputed facts. 

Held: Question of fact snould 
not be decided by a summary 
judgment. Kaspar, Coll. vs Ba- 
ron, C.C.A. 11-17-53. 

DEDUCTIONS: Taxpayer, who 
was solvent and on the accrual 
basis, claimed a deduction to its 
pension trust by delivering a de- 
mand note with interest and 
paying it within 3!4 months. 

Held: Note was sufficient to 
constitute interest. Slaymaker 


CiC.uk. t= 





) 
GROSS INCOME: Taxpayer, a 
Y y : 3 


bursec 


racing club, was reim by 
the racing commission for capi- 


made pursu- 
ant to orders of the Commission. 
Held: bursement was not 
x Pp int 2 M: aryland Jock- 
ey Club vs. US., D.C. 4-27-51. 
ei ART ‘NE RSHIPS: Taxpayer 
ransferred a one-third interest 
in hotel property to himself as 
trustee for a minor child for 
which property a _ reasonable 
rental was paid 
Held: Trust for minor child 
was valid for tax purposes. Wof- 
ford vs Com., C.C.A. 11-18-53. 
WITHHOLDING: Plaintiff, a 
with- 


tai improvements 





yr 











licensee, failed to remit 
holding for aliens to the Com. 
because such accounts were 
locked the Alien Property 
Custodian. 

Held: No penalties were due 
since plaintiff was physicaliy 
inable to remit. Caulk Co. vs U. 
S., D.C. 11-19-51 

CRIMINAL PENALTIES: De- 

ndant, who was convicted of 

1X fraud by the net 

! nethod, alleges that the 

oO! litted reve 
he ; stat ed to the h 
b y would not ose 





constitut- 


Dementeff 


He Id: Such promise 
-d reversible 


VS US. G:C. 





GROSS INCOME: Defendant 
omitted $16,000.00 of income 
from his tax return which was 

‘ured by fraud. By way of de- 

nse it is claimed that, since 

nies raudulently obtained 
rnable, no income is 


realized 

Held: Monies obtained through 
fraud are taxable. Rollinger vs 
U.S., C.C.A. 11-25-53. 

COSTS: In pursuance of its 
tax claim against the defendant, 
filed a claim against AB in- 
1ce company. Following 

AB filed an interpleader 
claiming costs and reasonable 
attorney's fees. 

Held: Such expenses are al- 
lewable on the interpleader. U. 
S. vs Vilman, D.C. 10-22-53. 














CORPORATE DISTRIBU- 
TORS: FT reported as a 
ca} pital eain value of cer- 
tain contracts received in liqui- 
dation of a corporation of which 
he was Sub- 


a stockholder. 
I received amounts 
orted gain. 

apital gain 
income. 
Coll; -D&. 


sequently, 
in excess 

Held: Excess over c 
constituted ordinary 


vs Westover, 


nf hie rer 
ilis I¢ 


INSTALMENT BASIS: In- 
stalment obligations received as 
ne selling price of prop- 
joint tenancy by a 
and wife become the 
property of the surviving spouse 
one tenant dies and are 
not transmitted at death within 
the meaning of section 44(d) of 
the Internal Revenue Code. 
However, the provisions of sec- 


# +h 


part of th 
held 
husband 


erty in 


when 


tion 44(d) of the Code are ap- | 


plicable where property not held 
in jcint tenancy is sold and the 
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CLASSIFIED ADVERTISING 





EMPLOYMENT OPPORTUNITY 


EMPLOYMENT OPPORTUNITY 











NEWARK wha ts BR EQUIRE ATTOR- LERKSHIP AV on ABLE a ONE V 
for offic and ourt work who _ has wi ide ni nd ft e 
s in commercial pra tice e. Fine } Apply R ran 10! 01, wr? ade 
Box 303 4 wart k, Oy. J. 











Attorney General's 
Opinion 


FORMAL OPINION 1953—No. 51 
Mr. Wm. J. Dearden 
Director 

This will acknowledge receipt 
of your memorandum which 
you request a legal opinion con- 
cerning whether there is any 
provision in the statute for a 
magistrate to deduct costs of 
— wl n Pasig bond = an ap- 
. eue 


in 
in 





answer is no. 

R.S. 39:5-8 provides for the 
ing of bond for appearance 
matters ch are set for 

at a later date not to ex- 
adjourned period of 30 
the return day of the 


post 





ceed 
s from 
summons 
5. 39: 3- 9 ebiantes 
“The bond refe 1 
tion 39:5-8 of this Title, if for- 
feited, may’ be prosecuted by 
the commissioner in any court 
of competent jurisdictio on, and 
the cash deposit, if forfeited, 
shall be paid to the commis- 
sioner by the magistrate with 
whom it was deposited; pro- 
vided, that *h forfeiture is 
the result of a complaint in- 
stituted by the commissioner, 
or a member of his staff, or of 
the State Police, or an inspec- 
tor of the Public Utility Com- 
, or a law enfo reement 
officer of any other State 
The ioner 
dispose of the . said for- 
feiture in manner pro- 
vided by section 39:5-40 of this 


an 


a lay 





su 





as 








the 


Title. Forfeitures imposed and 
collected as a result of a com- 
plaint instituted by a local of- 
ficer shall be by the magis- 
trate forwarded to the proper 

of the county, 


financial officer 


h ey 







were collected, 
’ the county 
ui? repairs t 


L.1942, c. 


1179, 2 

R.S. 39:5-40 and 39:5-41 pro- 
vide for the use and disposition 
of the forfeitures above men- 


tioned There is no provision in 





Title 39 for the withholding of 
court s from any for ure 
of bail. 

It is my opinion that if costs 


of court were deducted from for- 
eitures it would amount to the 
taxing of court costs against the 
State, and there is no provision 
in Title 39 for the deduction of 
such costs. 
heodore D. Parsons 
Attorney General 
by John J. Kitchen 
Deputy Attorney General 











resulting profit is reported on a 
joint return or where the prop- 
erty:to which the obligations are 
attributable is the community 
property interest of the deceased 


spouse. 


EMPLOYMENT WANTED 





YOUNG ATTY hts INSURAN( -E f 
er nce and c 
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ym par 
n¢ 





FOR RENT 





TPE OFFICE IN pe St 
Ty's services. MArket 2-3744 








FOR SALE 











‘ken. HOboke 





OFFICE SPACE WANTED 





a Tentai 








—We Ceoperate With Atterneys 


SARASOHN & CO. 


FIRE ADJUSTERS FOR THE 
POLICYHOLDER 
7% Bread Street, 
Newark 2, N. J. 
MArket 3-3213-4 











Fire Adjusting 
SERVICE TO ATTORNEYS 
IRVING M. MINION 
Associated Adjusters 
24 Cone St., Newark 
Mitchell 2-1771 MArket 2-5622 











ATTORNEY C@OPERATION S@LICITEC 


W. D. ETTINGER & C0 


{ 
} 
i 
FIRE ADJUSTERS 

FOR THE ASSURED j 
9 CLINTON ST., NEWARE ; 

Mitchell 2-4694-5 | 











BArclay 7-2574 PLainfield 5-38 


SAMUEL K. PEARSO} 
intestacy METEOROLOGISY 
Expert Witness 40 Yrs. N.Y. & NJ. Courts 
1217 South End Parkway 
Plainfield, N. J. 


39 Cortland St., Room 1010, N.Y 








35 YEARS EXPERIENCE 
APPRAISER 


REAL & PERSONAL PROPERTY, 
ESTATES, INHERITANCE TAX, 
FEDERAL. STATE & COUNTY COURTS 
— ESTATES LIQUIDATED — 
M. R. LANES 
200 OLIVER ST., NEWARK 5, N. J 
MArket 3-1119 
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Genuine Leather Furniture | 








| Styles fc 
Reception Room: 
We will Offices - Homes 


Rehabilitate 


YOUR OFFICE FURNITURE 
Low Factory Pricea 


RECOVERED - REFINISHED 
WORK FULLY GUARANTEED 


Estimates Cheerfully Given 


JERSEY CHAIR Co. In< 


5 Oliver Street Newark, & 


MArket 2-8292 
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Z. H. POLACHEK 
Reg. Patent Attorney 
1234 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 














7 NELSON PLACE 





LAWYERS CLINTON TITLE INSURANCE 
COMPANY OF NEW JERSEY 


A sound company known for its courteous 
and cooperative attention to attorneys. 


Titles insured throughout New Jersey on the 
certification of authorized attorneys. 


A New Jersey Corporation—Organized 1928 
Serving New Jersey 





Mitchell 2-7875 





e NEWARK, N. J. 


— 








Ware-ceree 








ED 


eys 


). 











Ts 
j 
aid 
a 
ure | 


all od 











